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We have considered your apphcaﬂon foe recognﬂlon of exempllon from foderal income tax
_' under section 501{a) of the Internal Ravenue Code a8 an organization duscribed in section
- 801(c)3). Based on the information submilled, we have concluded that you do nol quatiry for
’ Bxempuon under that section. The basis for our conduslon is svl !onh below, .
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. You ara organized as a public benefit, not- ror-prom corporal!m unde
According to your (RN, you are organized "o provide decent and
allorduble housing for lower Income and elderly persons ¢r familles, or handicapped persons or
fai. .18, and Lhose aged and handicapped persons that have been displaced from urban

" renewal areasorasa result of governmanta! action, where adequata housing dzes not exist for
such persons.” Furihermore, you are organized ™o preserve, rehabilitate, and pravent further
detecioration of the community, in furtherance of the establishment of a sultable community
~aronment in wh'ch ecoromic opportunilies for low and mederate income peopls will expand.”

—
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You wers formed by———-*am- o
GDREEERNY (o 2cdress housing, economic, and environmental concerns facing = .

; the CumEER-ommunity in SNy You intend to engage in activities
to provide decent and affordable heusing for low-income and elderly residents of the -
community, tn create job opportunities in the community, and to create a neighborhood free of
abandoned lots and buildings and of criminal and illegal drug activity. ‘

Housind Activities

o In furtherance of your pumose o provide affordable housing, you have entered into
: various agreements, including a fimited partnership agreement, with for-profit entll:es for the

. purpose of dave an rali artment Development as described belwy, The
" partrership, W has constructed o (S aaS—
- Tenants of the ANNEEEGRGNRENENRENE st be either low-income individuals or senior atizens
j n the area. Rental fees aie set by locai section 8 hous:ng subszdy ofﬁcaals. You state lhat
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percent of the apartment unils wiil 52 occupied by households with income at or below
' rcent of area median income. The remaining Wwpercent of the unils will be reserved
:: for households with incomes at@ifiibescent of the area medlan income, :

. You have entered inlo the fo!lowing agreémenls with respect to the Apartmant
. Develupmaent: : C )

On GAi®, you entered inlo a . eremmmmn . +meeerem—— e Y
Wﬁmal
partiar, ‘ as the —" S
e Y W and VRN, o5 (he
a. . holds oSN, general parinership interest I
e The*llmiled .
W holds % limited parnership

partnership intores!, ,
Interest. You hold a limited parinershy, interest. In your letter of (NEENEN, you
explain that you entered the Partnership as a limited partner becausa, al the time of the

agreement, you "did nol have sufficient managerial skills to step inlo the general partner role.”

The Agreement recilals indicate that the Partnership "has been formed to acquire, own
davelep. construct ... maintain, and operate afiff-unit apartment development ... to be known
as the "Apartment Development”), @i of such units being sel
aside for rental o individuals and families of 'ow income as provided IOy - The
Partnership holds a fee simple interesl in the Apartment Development. The recitals also
indicate that the Apartment Complex is inténded 1o qualify for the low-income housing credit

provided under section 42 of the Code.

. According 1o SectionfiiiPof the Agreement, the purpose of the Partnership is "to acquire
the Land, lo develop, finance, construct, own, maintain, operate, and sell or otherwise dispose °
of the Apartment Development. and to-allocate o the Partners (i) Profits, Losses, and Credits,
(i} Net Cash Flow, and (jii) Sale or Refinancing Proceeds and Liquidation Proceeds in the

maximum obtainable amount.”

Sectior.o[ the Agreemehl brovides for the establishment of an"Operating Reserve
Account under the joint control of the General Partner and the Investment Partnership to be
used 10 fund Operaling Deficits and any Tax Credit Recapture Amount. . :

Section digiiiipo! the Agreement represents and warrants that the Apartment Development
will be a qualified low-income housing project and each building will be a quaiified low-income
building under the meaning of section 42 of the Code, and such Apartment Development and
buildings will at all times satisfy the Rent Resltriction Test, the Minimum Set-Aside Test, and all

other requirements to remain qualified for Tax Credil.

Secﬁon.of the Agreemen'l pertains to the adjustment of Capitai'Contributign ba_sad
upon Maximum Tax Credit. it provices that, if the Maximum Tax Credit fqr the Credit Period
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‘such payment due al the rate set forth in Code section 6621(a)(2) and 6622. Any such
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muitipiied by a fraclion, the numerator of which is the Maximum Tax Credit for the Period and
the denominator of which is the Projected Tax Credit for the Credit Period. Any amount of _
reduction of Unadjusted Capital Contribution which exceeds the aggregate amount of unpaid
instatments of Unadfusted Capital Contribution plus Taxes shall be reimbursed to the
Investmant Partnership by the Genaral Partner in the form of a breach of warranty penaity.

Amourt (TCRA) shalr eceur during the Capital Contribution Period, the Investment Par‘!nership's

Capital Contribution. It the unpaid Capital Contributions shall be insufficlent to recoup the
TCRA, any balarica shall be recouped by payment to the Invastment Partnership as funds
bacome available from any distributions or payments of any kind to the General Paringr orits
Alfiliates from Available Cash, Net Cash Flow, or Sale or Refinancing Froceeds, with interest
accruing on the full amonnt of such payment due at the rate set forth in Code section B621(a)2)
and 6622, Any such payments by the Partnership shall be deemed to be laken from the ‘
General Partner and shall reduce pro tanto the obligation of the Paitnership to make such
payments to the General Partner. : _

SectionillPof the AZrcoment provides that, if at any time during the Compliance Periad a
Tax Credil Recapture Event oceurs, the ‘nveslinent Parinership's Capital Contribution obligation
stall be reduced dollar for doliar by the amount of the Tax Credit Recapture Amaount, which -
amount shall be withheld by the Invastment Partnership from unpaid installments of the Capital
Contribution. If the Investment Partnership fails o recover TCRA or Tax Credit Recapture’
Amount from unpaid Capital Contribution Installments, then the Partnership shall make payment
of any unpaid balance !0 the Investment Parinarshin as funds become available from any
distributions or payments of any kind to the General Partner or ils Affiliates from Available Cash,

Net Cash Flow, or Sale or Refinancing Proceeds, with interest accruing on the full amount of

payments by the Partnership shall be deemed to be taken from the General Partner and shal|
reduce pro lanto the obiigation of ine Partnership to make such payments to the Genera!l
Pariner. Any amount due to the Investment Partnership shall be increased so that the
Investment Partnership and its partners shafl retain such amount on an after teax basis al the
righeat marginal rate applicable to corporations for the fiscal year(s) in question.

Se ction-of the Agreement provides that the obligations of the General Partner and the
Guarantors under sections shall terminate two years after the '
commencement of the Credit Period.

Section 6.04 piuvides that the General Partner or any affiliate may act as the Developer or
Managemeni Ageni of the Apartment Development, and may receive compensation at the rates
50 approved , including a Development Fee as specified in the Development Agrepmen_! anda
Management Fee as specified in section W For senvices rendered to the Partnershlp. the




Pannership shall pay to the General Pariner the fees payable pursuani to Sectipn-

Seciiordiiil} oi e Agieemenl concerns events of default. [t provides that the General
Partrier may be removed upon the occurrence of an Event of Default, which inciude the
foliowing events among othars: : - ‘

a. Aliocation lo the Investment Marincrshis o Actual Tax Credit in an amount which is less than

90% ¢f the amount of the Maximum Tax Credit;

b. Failure 10 pay Excess Davelopment Costs;

¢. Failure lo make Operating Deficit .oans: ,

d. Failure to Tund and mairitain any reserve accounts sel forth in Article BI:

0. Taikurg i pay the Investment Partnership any balance of TCRA or Tax Cradit Recaplure
Amount due il, a$ required under Seclions o

[. Failure: to pay all amounts dus the Invesiment Partnership or NCPPS under the provisions of
Articles V) and X; ‘ ‘

g. i any connniinent of a’lender to provide financing, or any agreemenl entered into by the
Partnership to obtain financing is terminated and nol reinstaled within 30 days,

‘ Seciion@ii¥f also provides that, upon the removal of the General Partner, (i) without any
furthier action by any Pariner, the Special Limited Partner or ils designee shall automatically
~ become a General Partner and acquire such portion of the Interest of the removed General
Faciner as-counse! 1o the [nvestment Partnership shall determine in its reasonable discretion is
the: minimum appropriate Interastin order o assure the conlinued status of the Partnership as a
partnership; (i) the remaining portion of the Interest of the removed General Partner shall
auiomalically be converted to an equal Interest as a special limited partner; and (iii} the new
General Pariner shall automatically be irrevocably delegated all of the powers and duties of the
removed General Partner under the Agreement,

Section@iiof the Agreement provides that a General Partner rriay'w‘ithdraw fram the
Partnership or sell, transfer, or assign.its General Partncfs Partnership Interest only upon the
prior Consent of the Investment Partnership.

Saction of the Agreement provides that the Partnership's initial Managing General
Fartner, or its successor {the "Withdrawing General Partner), shall
withdraw from the -Partnership under the lerms and conditicns of the Transfer Agreement
sn'ered into behween you and » such withdrawal. not to occur prior to
the happening of the following events: (a} conclusion of the SN (h) the expiration
of tvo years from the date the Project is Place in Service; and (c) Permanent Loan closing.
According to Article 1, the term "Seasoning Perind" means the period beginning on the later of
the dale the Apartmant complex is 100% rented b+ Qualified Tenants and the Permanent Loan
has closed and ending on the date on which, a= (lermined by the Accountant, the Ap.a{'tment
Deveiopmeni has ful 18 cunsecutive mont :roduced income (other than rental subsidies)
actually receivad by the Partnership on a casls basis from normal operations, plus rental
subsidies on an accrual basis. at least equal (o (i) all cash requirements of the Apartment
Development on an accrual basis and, on an annualized basis, all projected expenditures,

including those of a seasonable nature, which might reasonably be expected to be incurred en

80 unaqual hasis during a full annual period of operation plus (ii) P/ of the debt service

-




- payable during such calendar mointh, or a purtion of any payment covering more than one
month altributable to said calendar month, The deterrnination of the Accountant thal the

has ended shall be subject to confirmation S — e
Pwhich has conlracted with the Investment Partnership to perform certain

Jinvestor services and to monitor the operation of the Partnership on its behalf,

_ Sec!ion.als_o provides that an Affiliate of the Wilhdrawing General Partner shall have
the contractual right to contine management of the Project after the withdrawal of the
Withdrawing General Partner. You shall only terminale this management agent for cause or
with the cansent of the lnvesimant Partnership and any successor managemenl agent shaii only
be engaged with the consent of the investment Partnership,

Sectior.o! the Agreement provides lhat under no circumstances will any offer, sale,
transter, assignment, hypothecation, or pledge of a Limited Partner's Partnership Inlerest ve
permitled unless the General Partner and the investment Partnership, in their sole discration,

shail have Cansenled and given Nolice thereol. It also provides thal the lnvestment Parinership

may 1ssign of pladge its rights and abligations as a Limited Partner, in whole or in part, to

-anolner similarly structured invesiment limited partnership of which
the general partner, to a creditor of the Investment Partnership, or lo ‘
withoul the Consent of the General Parinership. .

is

Section @MMof the Agreement provides that Available Cash of the Partnership, afler
payment of operaling expenses, debt service, and satisfaclion of reserve funding requirements,
shall be used to pay (after payinent of the Reporting Fee, unpaid Tax Credit Recaplure Amount,
and unrepaid debts of the Partners or Alffiliaies) an amaunt equal to@i#*% of any remaining
balance to the General Partner as an Incentive Management Fee.

Section P of the Agreement grants you a right of first refusal under section 42(i)(7) of
the Code to purchase the Apartment Development after the end of the 18-year Compliance
Period at a purchase price equal to the sum of the outstanding debt sacured by the Apartment

- Deveiopment and an amount sufficient to actually distribute to the Partners all federal, state, -
local. and other taxes that will be incurred as a result of the sale by the Partnership, provided
that (i) all loans made by the lnvestment Partnership to the Partnership are paid in fulf at - _
Ciosing; (i) all TCRA and Tax Credit Recapture Amount is paid to the Invesiment Partnership:
and {iii) any indemnification rights the Investment Parinership may have under the Parinership
Agreement are fully satisfied. At any time prior to the.Closing, the Pa_artn_ership shall have the
right, exarcisable in its sole discretion, to make a gift/charitable contribution of the Apar‘tment
Development to you. The rignt of first refusal granted to you siaii be void upon yaur failure to

 quaiify as a tax-exempt organization under the Code. :
Section Wwof the Agreement provides that the Patnership shall be dissoivgd '
among other things, the election cf the Investmen: Partnership pursuant to the Rc—z_vusc

Limited Partnership Act. :

upon,
A il
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‘Section”cf the Agreément provides that the Partnership shall enggge such
Managemenl Agent'és the General Partner may select to manage the operation of the’
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Apartment Development. The Management Agent shall be paid a base mana ement fee in an
amount Lpivsved by the Investiment Partnership, which fee shall not excee % of Gross Rents
coliected by the Management Agent. The Partnership and the Management Agent shall enter
Nt a Property Management Contract, which shall be subject to.the approval of the Investment
Partnership. M has been selected by the General Partner to act as the
Management Agent and has been approved by the Investment Partnership. The General
Partner, upon receiving nolice from the investment Partnership, shall remove the Management
Agent for, among olher things, failure to produce for any calendar year an Actual Tax Credil in
an amounl at least equal loﬁ% of the Maximum Tax Credil, - ‘

Translor Ayreement

You have entered into an agreement with datec———— .nder which
each parly agrees lo use ils goad faith efforls 1o assis! the other in the successiul completion of
the Apariment Development. Furthermore, you agree o usa reasonable efforts lo assistogmgpy

@I the Partnership in oblaining alf necessary approvals, acknowledgments, or variances
froin adjoining properly owners, community organizations, and governmental entities,

Under the Agreement, (ENSENISEND shall quitclaim, convey, and contribiita 1o vout all its
right, title, and inlerest in the Partnership, including ils general partnership interest in the
Partnership upon the occurrence of certain events, including the following: :

a. Written acknowledgment by the Partnership and the Lenders that all personal
guarantees and obligations of GNNNNENN 2nd any of its members refating to the Partnership
and the Development have been fully released, salisfied, and discharged,

b. Written acknowledgrnent by the Partnership, the Lenders, and the investors that all
reserves, escrows, and holding accounts that the Partnership is obligated to maintain have been
fully funded and that Wil has received the maximum distributions from all such accounts
o which it could become enlitled, including a return to GNP of the entire amount placed
on ceposit in the operating reserve accounts; ' ' '

c. Wrilten confirmation by the Partnership, the Lenders, and the Investors that ail deferred
development and management fees and expenses payable by the Partnership to its developer
and its property manager have been paid in full: _ :

Sectionfffof the Agreement provides that QUMD shall develop the exterior of the
existing building located at SN (c “Cuilding”). You and @R
@ :hall use your best efforts to secure funds (o renovate the interi~- of the Building, and to
seek funds to reimburse the Partnership for the funds spent to acquire the Building, provided
that the reimbursement amaunt shall not exceed D, nd the Partnership shall

lease the existing Building to you for a term of 88 years. The annual rental shat! be onz doliar
* per year for your use of the Building as the M -

~ Section 9 of the Agreement provides that, as successor generai partner, you will cause the
Partnership lo uliiize“ as the exrlusive manager of the De_vglopment throigh

and including the date the Note has been paid in full.

As of your letter dated*,“héd not yet transferred its general




.partnership interest in the Partnership to you

Development Agreement

W((he "Parinership”), entered intc a Development Agreement

with, 1 the "Developer"), dated SN, under which the
Partnership re.ains the Developer to serve as developer wilh respect to the development of a

40-unit affordable housing project utilizing low-income housing tax credils to be know as
My {the "Project"), In consideration of the performance by the
i Developer of the services described in the Davelopment Agreement, the Developer shall
receive from the Partnership a fee of MMMNIP(the "Deveélopment Fee™).

Consultation Agreemant ™

R "Partnership") enlered into a Consultation Agreement
with (" '}, dated G (nder which

the Partnership relzins (N0 serve as consultant to the Partnership and the
Nevaldoper with respect to the development of the Apartment Development. n consideration for

the =arvices performed b nder the Consuilation Agreement, the Partnership
shail - 2y S

Management Agreement

{the "OWner"). entered into an Agreement with~ ‘

e 4 ,
WY (e “Agent”), dated , , t'"der which Owner employs the Agent
exclusively to rent and manage the property known as or a term of
. one year, beginning on the. W and ending on the ‘ ,
G 2 q thereafter for annual periods from time to time. In consideration for the services
pertormed by the Agent, the Owner agrees o pay the Agent each month;

1) For Management: the grealer of 5Willber month or G percent of the monthly gross
receipls from lhe operation of the Property during the Period the Agreement remains in full force
and etfect;

2) Arcounting Fees: in addition 1o the Management Fee, the Agent shall be paid a fixed monthly ~

per Lnit reimbursement from funds in the operating expense account equal to S per unit per
month, - ' -

Other Activilies

: You state that you work directly with low-income and elderly residents of W —

: - GNP o =ffect the removal of abandoned and below code properies so as to rid

' ~ the neighborhood of criminai and itegal-drug activities. The activity con.sist,s of your pogrd

& ~ members canvassing the neighborhoed and talking with citizens regarding vacant buildings and

: lots. Your members identifying areas where drug-refated activities are conducted and identify
abandoned houses and overgrown lots and other activities (e.g., absengee Iandlordg. excessive
non-operating vehicles on propery and abandoned vehicles) that diminish the quality of .Iife in
the community. You promole community improvements through voluntears who dlssemmate




information provided by cther organizations and government entities,

You state that your board members work to ensure that minority and other individuals in

the area have an opportunity 1o be involveu in liw imanagement and maintenance. o (e
- In your letter of WY 0. state that you promote job opportunities

olher community groups.

You state that you are in the process of renovaling a vacant building to provide a

and meeting space for the communily. The building is owned b ,

» and leased to you for $1.00 a year. The mectling space will be used o
ome ownership and wealth building seminars Sponsored by NGy

! in your letler of (RN, vou stale that the NN

provide training for h

center s net yel operational,

_ You are assisting a church in developing a program lo work with inmales and help them to
reenter their communities. In your lelter of you state that the program is called
the » As part of the
devetopment of the Program, you are assisting with the renovation of an office building located
on the pronerty of » &nd also assisting with the effort to find
funding to staff the office." ‘ -

Law.
Section 501(a) of the Internal Revenue Code exempls from federal income taxation
organizations described in section 501{c). :

Section 501(c)(3) of lne Code describes corporations, frusts, and associations organized
anc operated exctusively for charitable and other exempt purposes, no part of the net earnings

of which inures to the benefit of any private shareholder or individual.

Section 1.501(c}3)-1d)(1)(ii) of the Income Tax Regulations provides that an organization
is not organized and cperated exclusively for exernpt purposes under section 501(c)(3) of the
Code unless it serves a public rather than a private interest. Thus; an organization must
establish that it is not organized or aperated for the benafit of privale interests, such as
designated individuals, the creator or hig family, sharehalders of the organizalion, or persons
controlied by such private interasts. ' :

Rev. Proc. 96-32, 1996-1 C.B. 717, sels forth procedures for determining whether an
organizalion that provides low income housing will be considered charitable as described 'ir.\
section 501(c)(3) of the Code because it relieves the poor and c-!istfessed. Section ?.prowaes _
that if an organization furthers a charitable purpose, such as reltew.ng the poor'an.d_dlstress.ed. it

nevertheless may fail to qualify for exemption because the private :nter_ests of individuals with a.
financial stake in the project.are furthered. :




L AT A

"1'("'395;‘"L yog
B

A
il Ty

e

S

Yo e o
AR TR
vt

In Rev. Rul. 98-15, 1998-1 C.8. 718, the Service surveyed the judicia! authorities
pertzining to the participation of a section 301(c)(3) organization in a partnership with for-profit
organizations. The ruling states that the activities of a partnership {including an LLC treated as -
a partnership for federal tax purposes) are considered to be the activities of a nonprofit partner
when evalualing whether the nonprofit organization is operated exclusively for exempt purposes
under section 501{c)(3) of the Code. A section 501(c)(3) organizalion may form and participate
in a parinership and meat the operational test if participation in the partnership furthers a

~charitable purpose and the partriership arrangerment permits the exampt organization to act

exclusively in furtherance of its exenpt purpose and only incidentally for tha benefit of the for-
profit partners. Similarly, a seclion 501{c)3) organization may enter into a management
contract wilh a privale party; giving that party authorily lo conduct aclivities on behalf of the
organizilion and direct the use of the organizalion’s assels, provided that the organization
retains ullimate authority aver-the assets and astivities being managed and the terms and
conditions of the contract are reasonable, including reasonable compensalion and a reasonable
terrn. However, if a private-party is allowed to control or usé the non-prafit organization's
aclivities or assels for the benefit of | e private party, and the bengfit is not incidental lo the
accomplishment of exempl purpose.: the crganization wilt fail to be organized and operated
exclusively for exempt purposes. The nonprofitin Situation 1 of the ruling conlinued to be:
operated exclusively for charitabt 1 purposes where the partnership's governing documents gave
priarily to charitable purpases over maximizing profits for the owners, the partnership's board
structure gave the nonprofit's appointees voting control, and the nonprofit appointed community
members familiar with the hospital to the partnership. board. The nonprofit in Situation 2 of the
ruling was held not 1o be operated exclusively for exempt purposes where there was no binding
obtigation in the parinership's governing documenls to serve charitable purposes, the nonprofit
shared conirol of the partnership with its for-profit partner and thus could not necessarily give
priority to charitable concerns over profits, the primary source of information for the non-profit's
board rnembers was the chief execulives (who had a2 prior relationship with. the for-profit
paiiner). and the management coimpany was a subsidiary of the for-profil with broad discretion
over the paring ship’s activities and assets. : - :

In Better Business Bureau of Washington, D.C. v. United States, 326 U.S. 279, 283
{1945), the Court held that an arganization was nol organized and operated exclusively for
charitable purposes. The Court-reasoned that the presence of a single non-exemp! purpose, if
substantial in nature, witl destroy the exemption regardless of the number or importance of
exempt purpnses, : :

In Harding Hospital, Inc. v. United States, 505 F.2d 1068 (6th Cir. 1974), a non-profit
nospital with an independent board of directors executaed a contract with a medical partnership
composed of seven physicians. The contract gave the physicians_ control over the care of thp ,
hospital's patients and the stream of income generated by the p,atl‘ents whille., aiso guaranteeing
the physicians thousands of dollars in payment for various supervuso_rylactlwues. The Court
held that the benefits derived from the contract constituted sufficient private benefit to preclude

" exemption.

In P!umstead-Theatre.Societv, inc. v. Comm'r, 74 T.C. 1324 (1980), affd, 675 F.2d 244

: (Qtn Cir. 1982), the Tax Court held that a charitable organization's participation as a general
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partner in a limited partnership did not ieopardiza its exempt status. The vrganization co-
produced a play as one of its charitable activities. Prior to the opening of the play, the
organizalion encountered financial difficulties in raising its share of costs. In order to meet iig
funding obligations, the organization formed a limiled partnership in which it served as general
partner, and two individuals and 3 for-profit corporation were the limited partners. One of the

significan! factors supporting the Tax Courl's holding was its finding that the limited partners had

no control over the organization's operalions or over the management of the partnership,
Anolher significant factor was that the oryanizalion was not obligated for the return of any
capital contribution made by the limiled partners from its own funds.

In Housing Pioneers, Inc. v. Comm'r, T.C.M. 1893-120, aff'd, 49 F.3d 1395 (9th Cir. 1995);
anmeided by 55 F.34 451 (Oth Cir, 1995), a substantial non-gxempl purpose was found where a
nonprafit organization enlerad into limited parinerships with for-profit entities looperale low- =
Incoine housing projects. While the ronprofit served as a ca-general partner, ils aclual authority
was narrowly circumscribed, The organization had no on-sile management authority, no
authority to screen or select ler s, and could:-describe only a vagque charilabie function of

surveying lenant needs and ensuring that requirements for faderal tax credils under sections 38

and 42 of the Code were mat, Tha organization had been formed ta promole low-income
housing, but the court found that the “keystone” of its plan was "achieving the objective oi
Property tax reduclion,” and that it “has made no attempt lo adopt any actual plan by which (i)
expects to use its hoped-for share of property tax reductions to implement its stated-objectives.”
- The Tax Ccurt concluded that the organization did not qualify under section 501(c)(3) because il
had a substantial non-exempi purpose and served private interests, and therefore did not reach
the Service's inurement argument based on the indirect participation by insiders in the -
partnerships. On appeal, the Ninth Circuit did not reach the inurament arqument either, but held
- thal the organization had a substantial non-exempl purpose because it failed to "materially
participate’ ... in the deve.opment and operation of lhe project.... It has shown no regular, no
continuous, no substanlial activity in developing or operaling the projects,” and instead aliowed
the for-profit partners 1o control the activities. The court distinguished Plumslead, 74 T.C. at
1324, as not invalving a situation where the partners included insiders of the nonprofit

arganization, )

Redlands Surgical Services v, Comm'r, 113 T.C. 47 (1999), affd, 243 F.3d 904 (9th Cir.
200171, heid that a nonprofit organization was not organized exclusively for exempt purposes
uncer section 501(c)3) of the Code where its sole aclivity was participating as co-general
partnar with a for-profit corporation in a parinership that was the general partnar of an operating
partnership that owned and operated an ambulatory surgery center. The court reasoned that an
Crganization's purposas may be inferred from its operations. To the extent it cedes control aver
' its scie activity lo for-profit parties having-an independent economic interest in 1he: same activity
and having no obligation lo put charitable purposes ahead of profil-making objectives, the _
organization cannol be assured that the partnerships will in fact be operaled in furtherance of
charitable purposes. The court determined from the facts involved that the nonprofit
organizaticn had ceded effective control over the operations of the partnerships alnd thfz surgery
centzr {0 the for-profit partners and management company, impermissibly beneﬂtujg private
interests. - Nothing in the parinership agreement or any binding commitments relaur}g te lhe
cperation of the surgery center established any obligation that charilable purpases be put ahead

LSS EY
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of econo‘rpic objectives in the center 5 operations. The nonprofit lacked formal ceatrol over the
partnershlps in several ;;igniﬁcant respecls. For example, the Managemen! tontract between
the operating partnership and the management company (an affillate of the for-profit pariner)

- Charges. The contract provided for fees of six percent of gross revenues, thus providing an
incentive to maximize profits, The term of the conlract ran for at logst fifteen years, lerminable -
for cause only by a majority vole of the managiny directars. Also, nothing in the record
indica_led that the nonprofit exercised informal control over {he surgery center.

Analysis:

Under tha facls presented, we conclude hal you are nol operaled excluslvely for
charitable purposes, bul.substantially for the purpose of banefiling private interasts. Our
conclusiun.is based on the grounds thal e Parinership into which you have entered: (1) does
nol piace charitable objoctives ahead of prafit objeclives; (2) is under the control of the for-profit
general parner, and is subject te control by lhe investment limited partners: and (3)has a
substantial purpose lo oblain tax credits, lees, and other benefits for the for-profit general and
limiled partners. : :

entities, The purpose and business of the Parlnership is "to develop, finance, construct, own,
maintain, operate, and scll or otherwise dispose of the Apartment Development, and to allocale .
‘0 the Partners profils, loses, and credits, net cash flow, and sale or refinancing proceeds and
liquidation proceeds in the maximum obtainable amount.”

~ Under this partniership arrangement, there is no obligation of the for-profit parties to place
any charitable purpose ahead of their investment and other commercial objectives, which was a
key factor in Redlar:ds Surgical Services v..Comm'r and Rev. Rul. 98-15, The Agreementis
silent with respect to any charitable purpose. Instead, the Agreement is designed to maximize
and protect the ecunomic interasts of the for-profit general and limited partners. Moreover, the
courtin Rediand Surgical Services held that incentive compensation arrangements for
management services provide incentives 1o maximize profils at the expense of charitable
objeciives,

Housing Pioneers, Rediands Surgical Services, and Rev. Rul. 98-15 indicate that, where a
charity's primary aclivity is conducled through a partnership, the charity mgs_i control the -

- partnership to ensure that operations are ¢onducted in furtherance of charitable purposes. See
also Plumstead. Here, we find that you fail to materially participate in the deve-lopmgnt and
operation of the Apartment Development because you have shown no rggu[ar. cqntmuous. or
subs!antial aclivily in developing and operating the Apartment Deveiqpment, but instead have

“allowed the for-profit partrers to control the activities of the Partnership.

A basic premise of partnership law is that the general partner takes an_aqtive part in the
management and operation of the business of the partnershig wherezs the limiled partners do
nct. Here, (MR (he general partner of the Partnership. Thus, you have no control over
the management of the Partnership or the management of the Apartment Development,

gave the laller broad power to make contracts, negotiale with third-party payors, and set patient

You have enlered inlo a Partnership, (NN i 2 ious for-profit .
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Furthermore, NSRENER controis the Parnership for its own substantial benefit. 1t has chosen
itse!l as the developer of the Apartment Davelopment, and has chesen a related entity Sy
! be the Management Agent. As general partner and developer, =
earns significant incenlive distributions and development fees. h e .
- significant management fees in its role as Management Agent. |
Although, under the Transfer Agreement, 'might eventuaiiy transfer its general
paiinership interest to you, such Iransier nas nol yet accurred, and the timing of any transfer is
largely in the hande of and the tnvestment Parinership. Any transier would not
occur before ™ chas received the maximumn distributions ... lo which it could become
entitiod” under the Partnership Agreement or the Loan Dacurients. Even i o
ranslars 13 Genoial partnership interast to you, You would still be obligated, undor the Transier
Agraement, to "uilize 7 a5 the exclusive manager of the Development through
Andancluding the date the Note fpswable 1) SN 5 amouni equal lo the maxinim
distahubon which could then be payable ro~from the Operaling Reserve at 1he time
of 1 trunsfer of the general partnership interast] has been paldin full."

Once lhe general Parinership interest was ransforeed 1o ynu, the Agreement aliows the
inve:stment limiled partriar tn effectivaly assume managerial contrcl over the Partnership through
its power to removal you as general parlner upon a number of grounds listed In seclion | ‘
the Partnership Agreement, including tax credit shorlages, loan defauits, operating veficits,
faiture tn fund and maintain reserve accounts. or breaches of the Agreement. Once you were
removed as general partner, an entity relatad to the invesiment limited partner would .
automatically step in as the genaral partner. The Agreement also prevents you from engaging
in various activities listed in seclion Wl the Agreement without the consent of the investment
limited partner, Thus, any control you rnight have over the daily operalions of the Partnersh;

you fack the requisite cnnirol.over tha Partnership required under Redlands, Housing Pioneers,
and Rev, Rul, 98-15, The for-profit partners to whom you have yielded controt have economic .
goals different from, and often in conflict wilh, ine ciiaiiabie gcal of providing low-income
housing. ' :

The Partnership is structured largely with the design of generating lax credils and other
financiat benafits for the investment Partnership, The Agreemenlt, in éffect, guaraniees a
minimum invastmant raturn t the investor limited partn-,, »nrough a guarantee of tax credits.
Any Tax Credil Reduction or Recapture reduces the Invesy iant rannership's Capital
Cohtribution chiigation dollar for dollar, If ungaid Capital Conltributinns are insufficient to recoup
te 1ax Credit Reduction Amount, distributions or payments awed by the Partnership to the

Genzral Partner must be paid to the lnvestment Partnership instead. The General Panner has
responsibility under the Agreements 1o ensure that the projected tax credils are realized, and
can be removed as general partner for causing any material redu "tion in the tax bc?neﬁls. if t‘he
actuat tax crediis are less than ‘e pisjesies {ax credits, and the reguction of unradjusted canita!
contnhution exceeds unpaid instaliments of the capital contribution, then the General Partner
must reimburse the Investment Partnership in the form of a breach or warranty penaity. These
terms advance the financial inlerest of the Investment Partnership and wculq glso. should you
gver acquire a general parinership interest. place your charitable assels at risk, In summary, a
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substaritial purpose of the activities of the Partnership, as in Housing Pioneers, is *he produclion
and protection of tax credils and other benefits for tha investiment Partnership, Therefore, we
Flommd Vb ey

nd that your patticination in the Partnership has a subslar’ .l nen-exempl purpose of
impermissibly tenefiting the private interesls of your for-profit partners.

With respent 1o the other aclivities of moniloring abandonad heuses, vacant lots, and
crirtsnal and drug ralfic in the H_community. it s uncertain to us whether these
showld be considered your own activities or simply the activilies of private individuals. The
actvilies do ret appear to be carriad on in your name. You do not produce any rapotts,
pehuans, mamranda, or other communications of your awn. Rathar, individuals claiming
ecialion wath vou dissaminate (o Lhe communily informalion prepared by other organizations.
L5 also uncertam whal rede you play in the develo, ment of the AN boyord
ABA NG ta Ditatn government grants lor the runovatiun of a building ownod by

Of which i3 the ganoral parirar, In comparison with

you v opeiaied exclustvely for nxempt purposas within the meaning of section 501(¢)3) ¢f tha
et . . . '

Accordingly, you da na! Juatty lzraeemiplion as an organization described in sechon
3011233} of the Code and you must filr-* :.ral income tax returns.

Contnbutions to you are not deductitle under section 170 of the Code.

You have the right 1o protest Lhis ruting if you benave itis incorrect. To protest, you should

- subent a statement of your views 10 this cifice. wilth a full explanation of your reasoning. This

statement, signed by-one of vour officers. must.be submitled within 30 days from the dale of this
lelter You also have a nght to a conference in this office after your statement is subrnitied:

You hust request the conference, if you want one, when you fife your protest statement, if vou
are 1 be represented by someone wha is not one of your officers, that person will need to file a
progar power of attorney and olher;aisgz_ qualify under our Conference and Practices
Reguraments. : ' ‘

It yeu do not protest this ruling in a t.rely manner, it will be considered by the Internal
Rewnue Service as a failure to axnaust available administrative remedies. Section 7428(b}2)
aof ire Code provides, in pari, that a ceclaratory judgement or decree under this section shall not
be 1ssued in any proceeding unless the Tax Court, the United States Court of Federal Claims, or
the Uhstrict Court of the United  Staies for the District of Columbia delermines that the
organization involved has exhausted administrative remedies available to it vithin the Interna!
Revehiue Survice,

T 2o not haar from you within 30 days, this ruling wilt become final and a copy: will be
fonvarded to the Ohio'Tax Exempt and Government Entities (TE/GE) office. Thereafter, any
gquestouns about your federal income lax status should be direcied to tha! office, either b){ calling -
877-328-3500 (a lofi frss number) or sending correspondence to: Internal Revenue Service,
TE/GE Customer Service, 7.Q. Box 2508, Cincinnatl, OH 45209, The appropriate Stale .
Cthicrits will ke notified of this action in accordance with Code secticn 6104(c).

pnr gt in the Pacne s Ghip, wae hind Iheso inform:d activities insutficiont to concluda thiat -




receipl by using the fhe mng add-ess.

internal Revvenuo Semce
TLGE (T:EORAT 2)

P11 Tomatitution Ave MW,
Wmhum!on D.C 2022:

When sanding additional letters 10 us with respect 1o Ihia case, you will expedstu h

inthe .lllumah»e YOU Ny e your corrpspondonce s

Wy rmm any T mﬂ"om P conlact o pueson whose naew and tolephone m:m?w

ot she s an Iha headitsg of Sty loties

Sincaroly,
MTmcllM anvsty
Terrell M. Berkovsky -

Manager, Exempl Orgamizabions
Technical Group 2
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